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TOM TAT

Ngudi chua thanh nién, do chua phat trién day du vé mat nhan thic, nang luc hanh vi dan su, vi thé
khong thé tu minh quan ly va st dung tai san mot cach doc 1ap. D€ b khuyét cho diéu do, phap
luat quy dinh viéc quan ly tai sdn clia ho phai dugc thuc hién thong qua ngudi dai dién theo phap
luat, thuong la cha me hodc ngudi gidm ho. Trong thuc tién, du ngudi chua thanh nién dugc xac
dinh 1a chti thé thu hudng tai san thira ké hodc di tang theo di chug, thi viéc quyén doi véi khoi tai
san dé van phu thudc va bi phan tan bdi nguai dai dién. Su phu thudc nay, néu khong di kem véi
ca ché giam séat hiéu qua co thé dan dén rti ro phép ly, déc biét trong trudng hop ngudi dai dién
quan ly tai san khong vi lgi ich clia ngudi chua thanh nién. DE khic phuc han ché do, bai viét dé
xuat xem xét va van dung ché dinh tin thac nhu mét giai phap thay thé. Tin thac cho phép ngudi
dé lai di san thiét lap mét co ché quan ly tai san doc lap, minh bach va cé dinh hudng 16 rang, do
mét bén thit ba thuc hién vi lgi ich clia ngudi thu hudng chua thanh nién. Néu dugc dp dung hop
ly, ché dinh nay cé thé gidm thiéu rui ro t& hanh vi lam quyén dai dién, déng thoi dam bao viéc
thuc hién tron ven y chi clia ngudi lap di chic, qua dé bao vé quyén tai san clia ngudi chua thanh
nién mot cach toan dién va bén ving.
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DAT VAN DE

Phap luat hién hanh tuy da c6 nhiing quy dinh vé
quyén quan ly tai san ctia cha me d6i v6i con chua
thanh nién, nhung van ton tai nhiéu bat cap, dac biét
trong cdc tinh hudng lién quan dén tai san thtia ké.
Mot trong nhiing di€ém han ché dang chu y la viéc
phép luat khong cho phép ngusi dudi musi lam tudi
truc tiép quan ly tai san, ma bu¢c phai thong qua cha
me hodc ngudi gidm h¢. Trong trudng hgp ngusi
dai dién khong c6 du nang luc quan ly hodc khong
thuc hién nghia vu mét cach cén trong va minh bach,
quyén lgi tai san ctia ngudi chua thanh nién cé nguy
cd bi xdm hai nghiém trong. Rui ro pha tan tai san, st
dung sai muc dich hoédc dinh doat khong vi lgi ich ctia
ngudi thu huéng 13 nhiing vén dé tiém tang, nhat la
khi thiéu co ché gidm sat doc lap. Chinh vi vay, viéc
nghién ctiu va xem xét ap dung mot ché dinh phéap ly
méi nhdm bao vé tai sdn ctia ngudi chua thanh nién,
ddc biét 1a nhém dudi mudi lim tudi 13 yéu cau cép
thiét.

CO CHE PAI DIEN HAN CHE DOI VGI QUAN

LY TAlI SAN THUA KE CUA NGUOI CHUA
THANH NIEN

Co ché dai dién trong dién trong quan ly tai
sdn cta ngu'di chua thanh nién

DE thé hién 16 co ché dai dién trong quan ly tai san
clia ngudi chua thanh nién, viéc xem xét va phan tich
cac quy dinh lién quan dén quyén s& hitu tai san riéng,
quyén va nghia vu ctia cha me, quyén va nghia vu ctia
ngudi gidm ho 13 vin dé c6t 16i. Bén canh dd, su khac
biét vé cic noi dung trén & cdc nhém do tudi chua
thanh nién cling 13 mot vé phai can phai dé cap. Vi
1é d6, dua trén cac quy dinh tai Diéu 21 B lust Dan
su 2015, Diéu 76, Diéu 77 Luat Hon nhén va gia dinh
2014, tac gia phan ngudi chua thanh nién thanh hai
nhém tubi la nguosi dudi musi lam tudi va nguoi tit
dt mudi lam tudi dén dudi mudi tdm tudi.

Thtt nhat, ching ta néi dén diém chung cta ci hai
nhém ngudi chua thanh nién la viéc ho déu cé quyén
s& hitu tai san riéng, khoi tai san nay bao gém dugc
thiia k€ riéng, dugc ting cho riéng, thu nhap do lao
dong, hoa lgi, lgi tlic phat sinh tii tai san riéng va thu
nhap hgp phap khdc, tai san dugc hinh thanh ti khéi
tai san nay theo quy dinh tai Diéu 75 Luat Hon nhin
va gia dinh 2014.

Th hai, d6i v6i quyén s6 hitu tai san riéng clia ngudi
chua thanh nién. Trong pham vi d6 tudi dudi mudi
lam tudi, quyén chiém hiu hay quyén quan ly tai san
riéng ctia ho dugc xac dinh theo Piéu 76 Luit Hon
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nhan va gia dinh 2014. Khi dd, quyén quan ly tai san
riéng dugc thyc thi boi cha me hodc ngudi gidm ho,
va khong thé ty minh quan ly tai san riéng. Quyén st
dung va dinh doat, tic kha nang thuc hién giao dich
dan sy hgp phép lién quan dén tai san riéng ctia ho
sé dugc thuc hién theo khoan 2 va khoan 3 Diéu 21
B¢ luat Dén sy 2015. Néu dudi sdu tudi thi tit ca giao
dich dan su dugc xac 14p, thuc hién bdi nguoi dai dién
theo phap luét, dén thoi diém ti da sdu tudi ho c6 thé
tu do thuc hién céc giao dich dan su phuc vu nhu cdu
sinh hoat hang ngay phu hgp véi lia tudi cia minh,
con céac giao dich dan sy con lai phai c6 su dong y
cua nguoi dai dién theo phép luat. Dong thoi Diéu
77 Luat Hon nhan va gia dinh 2014 la mét quy dinh
chuyén nganh lam r6 hon vé quyén dinh doat tai san
riéng ctia ngudi chua thanh nién. Quy dinh nay nhén
manh ring viéc dinh doat tai san riéng ctia con cin ¢
su dong y bang vin ban tit cha me hodc ngudi gidm
ho. D38 véi ngudi tit ¢ mudi 1am tudi dén dudi mudi
tam tudi thi quyén s hitu tai san riéng cta ho dugc
md& rong dang ké. Theo d6, ho c6 thé ty minh quan ly
tai san riéng hodc Gy quyén cho cha me, ngudi giam
ho quén ly thay. Con vé quyén stt dung va dinh doat,
ho chi con bi han ché & cac loai tai san c6 didng ky khi
can phai c6 su dong y bing van ban bdi cha me hay
ngudi giam ho khi st dung va dinh doat.

Thi ba, quyén va nghia vu clia ngu6i gidm ho trong
quan ly tai sdn ctia nguoi chua thanh nién. D6i véi
nguoi dudi mudi lim tudi, ngudi gidm hé c6 quyén st
dung tai san ctia nguoi dugc gidm ho d€ cham soc, chi
dung cho céc nhu cu thiét yéu ctia ngudi dugc gidm
ho, dugc thanh todn chi phi quan Iy tai san, dugc thuc
hién giao dich dan su lién quan dén tai san ctia nguoi
dugc gidam ho vi lgi ich ctia ngudi duge gidm ho, dinh
doat tai san vi lgi ich ctia ngudi dugce gidam ho theo quy
dinh tai Biéu 58, 59 B¢ luat Dan su 2015. Phai quan
ly tai san cta ngudi dugc giam ho, viéc quan ly va su
dung tai san phai nhu tai san cia minh, phai xem xét
nguyén vong cta ngudi dugc gidm ho tit du chin tudi
mbi l4n dinh doat tai san riéng ctia ho va giao lai khéi
tai san nay khi ho dt muoilam tudi. Cac giao dich dan
su d6i véi tai san co gia tril6n cia nguoi dugc gidm ho
phai dugc su dong y ctia ngudi giam st viéc giam ho,
khong dugc dem tai san tang cho ngudi khac, cac giao
dich dén su gitia ngudi giam ho véi nguoi dugc gidm
ho 6 lién quan dén tai sdn ctia nguoi dugc gidm ho
déu vo hiéu, trii trudng hop giao dich dugc thuc hién
viloi ich ctia ngudi dugc gidm ho va co sy dong y ctia
ngudi gidm sat viéc giam ho theo Diéu 56, 59 Bo luét
Dén su 2015 va Diéu 77 Luat Hon nhén va gia dinh
2014. V& ngudi tit dt mudi lam tudi dén dudi mudi
tdm tudi, cdc quyén va nghia vu ctia ngudi gidm ho
tuong ty cac quy dinh véi ngusi dudi mudi lam tudi,
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tuy nhién c6 han ché nhiéu hon khi quyén sé hitu ctia
ngudi chua thanh nién dugc md rong nhu da dé cép.
Cuoi cung, d6i véi quyén va nghia vu cua cha me
trong quan ly tai san clia con chua thanh nién thi
tuong ty v6i gidm ho, tuy nhién c6 mot s6 diém déng
chu y: khong c6 co ché giam sat dai dién nhu giam sat
giam ho, khong dugc thanh toan chi phi quan ly tai
san.

Bdt cdp cua co ché dai dién trong quan ly tai
sdn cua ngu'oi chua thanh nién

Thi nhit, d6i vé6i viéc quan ly tai san cta ngudi chua
thanh nién trong ca hai trudéng hop giam ho va cha
me, phap luét cho phép ngudi dai dién thuc hién cic
giao dich déan su lién quan dén tai san clia ngudi chua
thanh nién véi diéu kién diéu d6 phai vi lgi ich cta
ngudi chua thanh. Tuy nhién, khai niém “vi lgi ich”
trong cac quy dinh nhu tai Diéu 58, 59 Bo luit Dan
su 2015 va Diéu 77 Luat Hon nhén va gia dinh 2014
lai khong dugc dién gidi cu thé hodc c¢é huéng din
chi tiét nao khdac. Viéc xac dinh nhu thé nao 1a “vi lgi
ich” hoan toan phu thudc vao nhan dinh chti quan ctia
ngudi dai dién tai thoi diém giao dich hodc phu thudc
vao su phan quyét ctia Toa dn néu xdy ra tranh chép.
biéu nay tao ra ruai ro vé€ kha ning lam dung quyén
dai dién, nhat la trong cac giao dich lién quan dén tai
san o gia tri l6n.

Thi hai, d€ ddm bao quyén lgi ctia nguoi chua thanh
nién, nha lam luit da hinh thanh co ché can thiép
danh cho ngudi chua thanh nién vao cac hoat dong
dinh doat tai san ctia ho bdi ngudi dai dién. Cu thé,
theo Diéu 77 Luat Hon nhén va gia dinh 2014 khi
ngudi chua thanh nién tit da chin tudi trg 1én phép
luat yéu ciu phai “xem xét nguyén vong ctia con”. Tuy
nhién, cum ti “nguyén vong” tiép tuc khong dugc quy
dinh r6 rang vé hinh thic thé hién, chdng han nhu
phai béng 15i n6i, vin ban hay hanh vi cu thé dan dén
viéc xac dinh nguyén vong clia ngudi chua thanh nién
khi xay ra tranh chép la diéu v6 ciing khé. Bén canh
dé, ¥ chi ctia con ciing dé bi chi phoi va phu thudc vao
ngudi dai dién khi day 1a moi quan hé nudi dudng, sy
tuong tac va chdm sdc sé truc tiép tac dong hinh thanh
phuong thic quyét dinh ctia con. Diéu nay cho thdy
rdng, mic du phap luat c6 quy dinh xem xét nguyén
vong, nhung cad ché bdo vé y chi ctia ngudi chua thanh
nién van chua dt manh dé€ c6 thé dam bdao tinh doc
lap trong quan ly va dinh doat tai sin ctia chinh ho.
Tht ba, viéc tu minh bao vé quyén va lgi ich hgp phap
thong qua khoi kién 1a diéu khong hé don gian doi véi
ngudi chua thanh nién, béi ning luc hanh vi t6 tung
dén sy cta ho chua diy du. Trén thuc té phan l6n
cac quyén va nghia vu t6 tung dan sy ctia ngudi chua
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thanh nién tai Toa 4n déu dugc thuc hién thong qua
nguoi dai dién hgp phap, theo quy dinh tai khodn 4,
khoan 5 va khoan 6 Piéu 69 B¢ luat T6 tung dan sy
ndm 2015. Chi tiét hon, tai Diéu 88 B¢ luat T6 tung
dan sy 2015 quy dinh ring néu ngudi chua thanh nién
khong c6 ngudi dai dién, hodc ngudi dai dién ctia ho
ciing 14 duong su trong vu an, thi Toa an budc phai
chi dinh nguoi dai dién tham gia t6 tung. Diéu 189
B¢ luat TS tung dan sy 2015 ciing néu rd ring viéc
lam don khoi kién ctia ngudi chua thanh nién phai do
ngudi dai dién hgp phap thuc hién, hodc nhd ngusi
khéc lam ho. T d6 ta c6 thé thdy, ngudi chua thanh
nién khong thé truc tiép thuc hién quyén khdi kién,
ma van phai thong qua ngudi dai dién. Diéu nay trd
nén phtic tap trong nhiing trudng hop dac biét, vi du
néu ngudi chua thanh nién muén khdi kién chinh cha
me minh, ttic ngudi dai dién hién tai, thi ho budc phai
tim mot chu thé khéc thay thé dé€ dai dién khoi kién.
Trong trudng hgp ngudi nay chi dai dién & giai doan
lam don, Toa 4n lai phai tiép tuc chi dinh thém dai
dién méi cho nhiing budc ti€p theo, su thiéu thong
nhit trong dai dién nay lam qua trinh t6 tung nay tré
nén ric rdi va khién viéc bao vé quyén lgi cho ngudi
chua thanh nién khéng dam bao.

Thong qua nhiing phén tich trén, sy hinh thanh tai san
ti quyén thuia k€ qua di chuc cta ngudi chua thanh
nién 1 tinh huéng cén c¢6 sy diéu chinh xdc ddng hon.
Boilé, di chuc la sy thé hién ¥ chi cudi ciing ctia nguoi
da mét véi muc dich phan chia tai san ciia ho mét cach
tu nguyén va c6 can cu r6 rang. Khi nguoi dé€ lai di
chuc xdc dinh ngudi chua thanh nién 1a cha thé thu
hudng, cé thé hiéu ring ho mong muén khdi tai sin
nay chéc chdn thudc quyén s¢ hitu riéng va dugc st
dung vi lgi ich ctia ngudi chua thanh nién d6. Tuy
nhién, bdi sy can thiép tit co ché dai dién ma rairo €
ngudi chua thanh nién thuc sy s& hiiu tron ven khoi
tai san thia ké 1a ddng ké. Vi vay, cin thiét phai xay
dung mot co ché quan ly phi hgp nhdm dam bao ca
hai yéu t6: thuc hién tron ven y chi ctia ngudi délai di
chic va bao vé quyén s& hiiu tai san riéng ctia ngudi
chua thanh nién mét cich toan dién. Trong pham vi
nghién ctiu nay, tac gid dé€ xudt co ché tin thac tai san
nhu mot thiét ché dic biét cho phép chuyén giao tai
san vao quy tin thac dugc gidm sat va quan ly boi mot
bén thu ba chuyén biét, doc lap véi nguoi dai dién.
Co ché nay viia dap ting tinh dinh huéng ctia di chuc,
viia tranh rai ro ti sy lam dung quyén dai dién, qua
d6 cling c6 tinh bén viing trong viéc bao vé quyén tai
san ctia ngudi chua thanh nién.

CO CHE TiN THAC VA UNG DUNG
QUAN LY TAI SAN THUA KE CHO
NGUGOI CHUA THANH NIEN

Ly thuyét tin thac

Khéc v6i tinh méi mé ctia tin thac danh cho hé théng
phép luat Viét Nam, dén miic ¢ thé hiéu 14m ring
day 1a mot ché dinh c6 chiéu dai hinh thanh va phat
trién han ché, tin thac da c6 hanh trinh du hanh lién
tuc trong lich st phap luat thé gisi tu lau. Trude khi
trd thanh mot ché dinh mang tdm anh hudng l6n tai
Thong ludt, nhiing tu tudng c6t 16i cha tin thac da
ton tai & nhiéu ngod ngach trén thé gidi. Pang dé€ noi
dén hon ca 1a ché dinh fideicommissum trong luit La
Ma'! va waqf? ctia luat Héi gido. Néu fideicommis-
sum 13 tién d€ quan trong trong cam hiing va ké thiia
ctia nhiéu hé théng Dan luat hién dai & chiu Au, thi
wagqf van 1a mot thiét ché phép ly ton gido c6 y nghia
xa hoi siu sic, dugc van hanh & nhiéu quoc gia Hoi
gido ngay nay. Viéc hi€u dugc ché dinh tin thac hinh
thanh thanh nhu thé nao & nhiéu hé thong khac nhau
phén nao sé lam rd cdch ma tin thac dugc van dung
va dan thinh hanh, tao tién dé t6t cho kha ning dua
tin thac du nhép vao Viét Nam.

Trong phédp luat La M3, khodng cu6i thé ky I trudc
Cong nguyén, fideicommissum la mét phuong thiic
dé€lam diu di su ciing nhic cta thtia k€ truyén thong.
Viéc khong thé chi dinh ngudi thiia ké ngoai pham
vi lugt dinh chinh 1a vin d¢, ti ddy méi hinh thanh
nén céch thiic tim ngudi ty thac d€ chuyén giao tai
san thay. Thu6 dau cach thic nay dugc st dung, su
rang budc gilia nhiing ngudi trong quan hé nay chi
ton tai trén long tin va dao dtc, nhung khi Augustus
1én ngoi, ché dinh nay da phap dién hoéa, quyén cudng
ché dugc trao cho Toa dn dic biét d€ bao vé quyén lgi
cta bén thy hudng. Pén thoi Hadrian, ché dinh nay
da 6n dinh trong ché dinh thiia ké, phan anh dugc
déc tinh phan chia quyén s& hitu hgp phép va quyén
loi thuc su®. Dén ngay nay, dic tinh nay vin dugc ké
thita va xudt hién tai mot s6 nudc theo dan luat nhu
Phép, Puc, Y4,°.

Chuyén sang lust Hoi gido, waqf ciing mang theo y
tudng ty théc tai san dé thyc hién y chi cia ngudi dé
lai di san. Khoang thé ky VII - VIII Cong nguyén,
viéc hién ting tai sin d€ phuc vu cong dong va xa hoi
khong han dinh trg thanh xu hudng trong quan thé
ngudi Hoi gido, va vi ho goi day la waqf. Nguoi lap
wagqf chuyén giao tai san vao mot quy bat kha xam
pham, tich biét khoi tai san cd nhan. Ngudi quan ly c6
quyén quén ly nhung khong cé quyén s& hiiu, bi rang
budc bdi nghia vu sti dung tai san ding muc dich, con
ngudi thu hudng 13 nhiing cd nhén hodc cong dong
dugc xac dinh trude. Trong thyc tién, bén thy hudng
thuong la cdc nhom yéu thé trong xa hoi, bao gém
nguoi gia, phu ni va tré chua thanh nién. Duéi thoi
Caliphate Rashidun va Caliphate Abbasid, waqf dugc
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dua va hé thong phép luat chinh thiic v6i co ché gidm
sat chit ché. Dén nay, waqf van tiép tuc phat trién
manh meé tai nhiéu quoc gia Hoi gido hién dai (nhu A
Rap Xeé Ut, Thé Nhi Ky, Ai Cap, Indonesia, Malaysia),
dong vai tro quan trong trong bao vé quyén lgi nguoi
yéu thé®,

Quay vé véi lanh dia cudng thinh cta tin thac thoi
hién dai. Trong hé théng thong luat Anh, ché dinh
trust ra doi vao khoang thé ky XII. Khi céc hiép siroi
Anh dé€ tham gia cac cudc thap tu chinh, ho chuyén
quyén s§ hitu tai san cho ngudi than tin quan ly ho,
vGi ky vong sé dugc trd lai khi tré vé€ hodc chuyén giao
cho nguoi thita ké néu ho ti tran. Khi chién tranh két
thuc, nhiéu ngudi tré vé nhung bi pht dinh ky vong
ban ddu giao udc. Do quyén s hitu da dugc chuyén
giao hgp phdp, Toa an codng ly khong bao vé ngusi
lap tin thac. Tuy nhién, Toa 4n Cong bang lai cong
nhan quyén lgi cdng bang ctia ho va budc nguidi giti tai
san phai thuc hién giao uéc ban dau. Tu do, trust tré
thanh mot ché€ dinh véi ban chat phan tach quyén sg
hitu phap Iy va quyén lgi cong bang. Phat trién dén thé
ky XVII - XVIII, trust pha v& giéi han ty thac ban so
dé€ tro thanh mot cong cu quan ly tai san linh hoat. Hé
théng an 1é Anh xac 14p mot bo nghia vu tin thac chit
ché: trung thanh, cin trong, minh bach, khéng xung
dot loi ich. Cac 4n 1é kinh dién nhu Keech v Sandford
(1726)7 va Speight v Gaunt (1883)% da dit nén tang
cho nguyén tic: ngudi nhan tin théc (trustee) khong
dugc truc lgi tii vi tri clia minh va phai hanh xt vi lgi
ich t6i da ctia ngudi thu hudng (beneficiary). Ngay
nay, trust dugc dp dung rong rai ¢ khip cic linh vuc
nhu quén 1y quy ddu tu, ti thién, quy huu tri, tai sdn
doanh nghiép®.

Vi sao lua chon trust lam khung ly thuyét
van hanh

Mic du fideicommissum va wagf la hai thiét ché cé
gid tri lich st va hoc thuét quan trong, bai viét nay lya
chon trust lam khung ly thuyét van hanh chinh vi ba
nhém ly do:

Thu nhat, tinh ké thuia va khd nang ap dung ctia trust
14 thuén tuy dan sy, khong gin véi ton gido. Ngugc
lai, waqf sdc théi ton gido rd rét, cha yéu phuc vu muc
tiéu cong ich va bi gidi han vé€ kha nang dinh hinh
muc dich riéng tu, trong khi trust cho phép thiét ké
linh hoat cac diéu kién va muc tiéu thu huéng.

Tht hai, v€ co ché vin hanh, trust da phat trién day
dut nghia vu va co ché cudng ché minh bach, bao gom
thay thé ngudi nhén tin thac, budc hoan trd lgi ich bat
chinh, bao vé quyén lgi nguoi thy hudng dudi phan
quyét ctia Toa an. Fideicommissum khong c6 cdu tric
quan trj dai han tuong duong, con waqf thi chiu gi6i
han b&i tinh ton gido va co ché bat kha xdm pham.
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Thi ba, kha ning tuy bién va tién d€ vin dung cta
trust dugc thé hién bdng cach nhiéu hé thdng Dan luét
da van dung phan nao cho cac thiét ché tuong duong
(fiducie & Phép, Treuhand & Pric, v.v.), phin nao néi
1én kha nang tuong thich v6i hé théng phép luat Viét
Nam trong tuong lai.

T cac ly do trén, trust dugc lua chon lam mo hinh ly
thuyét tin thac ctia bai viét, trong khi fideicommissum
va wagf doéng vai tro phu trg.

Co ché hoat déng ciia tin thac

Tin thac dugc hinh thanh theo hai huéng co ban. Thu
nhit, dugc xac l4p theo y chi ctia ngudi lap, ¢ thé
thoéng qua di chiic hodc hgp déng khi con séng. Thi
hai, phat sinh do lu4t dinh hodc theo phdn quyét cua
Toa 4n, thudng dugc stt dung nhu mdt co ché ngin
ngtia hanh vi lam nguy hai xa hoi.

DE& mot tin thac c6 hiéu luc, phap luat thong luat dit
ra ba diéu kién co ban theo 4n 1é Knight v Knight
(1840) 19 (i) Ngusi lap tin thac phai thé hién ré rang y
chi xac lap tin thac, khong diing lai y tudng hay mong
muén mo ho; (ii) Khéi tai san dua chuyén giao phaila
khéi tai san xac dinh; (iii) Pong thoi, ngudi thu hudng
ciing phai dugc xdc dinh cu thé hodc c6 thé xdc dinh
theo mot tiéu chi rd rang. Bén canh do, viéc chuyén
giao tai san phai thuc su dugc chuyén giao cho ngudi
nhén tin thac, néu viéc chuyén giao khong dugc hoan
t4t, quan hé tin thac dugc coi la chua hinh thanh !,
Khi céc diéu kién nay dugc dap ting, quan hé tin thac
dugc thiét 1ap v6i ba chi thé chinh: ngudi lap tin thac,
ngudi nhan tin thdc va ngudi thu hudng. Ngudi lap
tin thdc chuyén giao quyén s& hitu khdi tai san xac
dinh cho ngudi nhén tin thdc. Ngudi nhén tin thac cé
nghia vu quan ly, st dung va dinh doat tai san hoan
toan theo y chi ctia ngudi 14p tin théc vi lgi ich cta
ngudi thy hudng. Trong khi d6, ngudi thu hudng cd
quyén lgi thuc t&€ doi véi tai san, dugc phap luat bao
vé nhung khong truc tiép nim gift quyén s& hitu 12.
Trong quan hé tin thac, ngudi nhén tin thac 13 nhén té
mdu ch6t. Ho ndm giti quyén s6 hitu hgp phap nhung
bi rang budc boi hé thong nghia vu nghiém ngat, bao
goém nghia vu trung thanh, nghia vu cin trong, nghia
vu minh bach va nghia vy tuan tht muc dich tin théc.
Ho phai hanh xt hoan toan vi 1gi ich ctia ngudi thu
hudng, khong dugc tu lgi, phai quan ly tai san nhu tai
san ctia chinh minh va luén duy tri béo céo tai chinh
ddy du dé€ giai trinh theo yéu ciu ctia cdc bén.

Con vé ngudi lap tin thdc, sau khi tai san dugc chuyén
giao hop 1é ho khong con quyén s& hitu d6i véi tai
san, trit khi ¢ thoa thuan khac. Tuy nhién, ho vin
¢6 quyén xac dinh muc dich, pham vi st dung va diéu
kién phan phoi tai san, cing nhu 6 thé chi dinh ngudi
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gidm sat nham bao ddm ngudi nhén tin thac thyc hién
dtng y chi ctia minh.

Vé phia nguoi thu hudng, ho c6 quyén yéu cau nguoi
nhan tin thic tuin tha nghiém cic diéu khoan tin
thdc, yéu cdu cung cdp thong tin va bao cdo minh
bach, ciing nhu 4p dung cic bién phap phap ly khi
c6 vi pham. Trong trudng hop tat cd ngudi thu hudng
déu du diéu kién va dong thuén, ho co thé yéu ciu
chdm dut tin thic sém theo nguyén tic 4n 1é Saun-
ders v Vautier (1841) 13,11,

Khi y chi ctia ngudi 14p tin thac da dugc thuc hién day
du, tai san tin thac da dugc phéan phéi, st dung hét ma
khoéng 6 16i ctia ngudi nhan tin thdc hodc muc dich
tin thac khong con kha thi, quan hé nay duong nhién
két thuc. N6 cling c¢6 thé chdm dit khi c6 quyét dinh
ctia Toa an hodc theo quy dinh ctia phap luat. Khi do,
ngudi nhén tin thac c6 nghia vu bdo cdo tai chinh,
quyét toan va chuyén giao phén tai san con lai cho
ngudi thy hudng hodc xti Iy theo phan quyét ctia Toa
an. Néu ngudi nhén tin thac c6 hanh vi vi pham nghia
vu, ho phai chiu trach nhiém dan sy, hanh chinh hoac
hinh su.

UNG DUNG TiN THAC TRONG QUAN

LY TAI SAN THUA KE CHO NGU Ol
CHUA THANH NIEN

Tai san ctia ngudi chua thanh nién hinh thanh tii thiia
ké c6 tinh chat doéi lap véi tin thac khi ma quyén doi
voi tai san thita k€ khong dugc tach bach. Cu thé,
ngudi thu hudng cé quyén s6 hitu nhung chua du kha
nédng thuc hién quyén hay hudng quyén lgi tii sé huu
riéng mot cch ré rang. Vi thé, ngudi dai dién lai ndm
toan quyén quan ly ma khoéng chiu co ché gidm sat
chit ché. Chinh su bat can xting nay tao ra nguy co
lam dung hodc dinh doat tai san khong vi lgi ich cua
ngudi thu hudng. Co ché dai dién hién hanh cha yéu
dua vao nghia vu dao diic va trach nhiém cd nhén,
thiéu cong cu phép Iy cu thé d€ ddm bao quyén lgi
thuc chit.

Ca ché tin thac khic phuc khoang tréng d6 béing viéc
tach bach quyén s¢ hitu phéap ly va quyén hudng loi,
nhd d6 ngudi quan ly khong thé dinh doat tai san theo
y chi riéng ma chi dugc thuc hién trong pham vi da
dugc ngudi lap di chic xéc dinh tride. Ching han,
mot ngudi me c6 thé d€ lai nha cho con géi 10 tudi,
nhung thay vi d€lai di chuic v6i noi dung cho con gai
thiia k& ngoi nha, va ro6i khi ba chét tai san lai ndm
trong quyén ctia ngudi cha con séng thiéu tin cay, ba
thiét 1ap tin thac véi quy dinh r6 rang: cin nha chi
dugc cho thug, tién thué dung cho hoc phi; khoan tiét
kiém chi dugc rut dinh ky; khi con du 18 tudi thi toan
bo tai san sé dugc chuyén giao. Trong tinh hudng nay,

di ngudi cha c6 mong mudn st dung tai san cho muc
dich khac, ho khong c6 quyén dinh doat vi quyén s&
hiiu phép ly da dugc chuyén sang cho ngudi nhén tin
thac va bi rang budc bdi nghia vu thuc hién dung y
chi ctia ngudi lap. Chinh sy tach biét nay gitp bao
dam tinh toan ven cua tai san, tinh minh bach cta
viéc quan ly va tinh 6n dinh ctia quyén lgi ngudi thu
hudng.

Bén canh do, cic nghia vu ctia ngudi nhén tin thac
lién quan dén nghia vu phai trung thanh, cin trong,
minh bach va tuén thtt muc dich tin thac tao nén hang
rao c6 cudng ché, khic hin vdi nghia vy “vilgi ich ctia
ngudi dugce dai dién” vo
hanh. Céc nguyén tic nay bao dam tai san ctia ngudi

khé xac dinh trong luat hién

chua thanh nién dugc quan ly hgp Iy, sinh lgi an toan,
khong bi pha tron véi tai san riéng clia ngudi quan
ly. Kha néng thiét ké linh hoat ctia tin théc con cho
phép ngudi lap di chic xdc dinh cu thé muc dich va
diéu kién phan phdi: hoc phi, sinh hoat, cham séc stic
khde, hodc ddu tu an toan dén khi ngudi thy hudng
du tudi. Nho d6, quyén lgi duge bao vé dai han ma
khong cin can thiép phtic tap.

Co ché giam sat doc lap tiép tuc ciing ¢6 cdu tric bao
vé nay, ngudi gidm sit hodc t6 chiic dugc chi dinh
c6 quyén yéu ciu bdo cdo, phé chudn giao dich quan
trong, tham chikién nghi thay thé nguéi nhén tin thac
khi ¢6 vi pham. Diéu nay lam tang tinh minh bach va
han ché t6i da xung dét lgi ich. Khi ngudi thu hudng
dt tudi hodc khi muc dich tin thac hoan thanh, tai san
dugc phén phdi theo 19 trinh dinh sén va quan hé tin
thac chdm dut. Toan bd qud trinh déu c6 bude quyét
todn, chuyén giao va ché tai néu vi pham, gitip bao
dam quyén s& hiiu cudi cing ctia ngudi thu hudng.
Nhu vy, tin thac khong chi 1a mét cong cu b6 sung
ma la co ché bao vé tai san vugt troi thuc thi y chi ctia
ngudi d€ lai di san mot cach chit ché, bao vé ngudi
chua thanh nién khoi rai ro lam dung quyén dai dién
va tao ra mot mo6 hinh quén tri minh bach, kiém soét
dugc quyén tai san.

KET LUAN

Co ché tin théc da ching minh dugc day 1a mot cong
cu quan ly tai san hiéu qué, minh bach va linh hoat.
Khong chi gitip ngudi l4p tin thac kiém so4t gidn tiép
tai san, tin thdc con bao vé quyén lgi clia ngudsi thu
huodng, dac biét trong cic trudng hgp yéu thé hodc
chua du ning luc phap ly. Viéc giao quyén quan ly cho
ngudi nhén tin thac tao ra mot hé théng van hanh cé
trdch nhiém, gidm thiéu rti ro va ting tinh 6n dinh
trong quan trj tai san.

Trong boi canh hién dai, khi nhu ciu vé quan ly tai
san chuyén nghiép, ké thiia c6 dinh hudng va bao vé
quyén lgi c4 nhan ngay cang tang, viéc ap dung va dua
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ché dinh tin thdc vao hé théng phap luat qudc gia 1a
diéu can thiét. Mot khung phép Iy r6 rang sé giap dam
bao tinh hgp phép, bao vé cac bén lién quan, dong thoi
thic déy sy phat trién ctia thi trudng tai chinh va cac
dich vu quan ly tai san. Tin thdc khong chi la moét
codng cu ky thuat, ma con 1a biéu hién cta sy tién bo
trong tu duy phdp ly va quan tri tai sin bén viing.

XUNG POT LOI iCH

Nhém tac gia xin cam doan rang khong c6 bat ki xung
dot loi ich nao trong cong bé bai bao.

PONG GOP CUA TAC GIA

Tac gia chinh Nguyén Thi My Hanh chiju trach nhiém
dinh huéng, tim kiém nguon tai liéu, xay dyng khung
phén tich chung cho bai viét, viét phdn md& dau va két
ludn. Ngoai ra, téc gid con chiu trach nhiém téng hgp,
dinh dang va ra soat toan b cic noi dung ctia bai bao.
Tac gid Lé Hoai Nam chiju trach nhiém viét ndi dung
theo dinh hudng va khung phén tich.
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ABSTRACT

Minors, due to their incomplete cognitive development and lack of full legal capacity, are unable
to independently manage or utilize property. To address this limitation, the law requires that their
property must be administered through their legal representatives, typically parents or guardians.
In practice, even when minors are designated as beneficiaries of an inheritance or a testamentary
gift, the control and management of the estate remain dependent on and dispersed through these
legal representatives. This dependency, if not accompanied by effective oversight mechanisms, can
lead to significant legal risks, particularly when the representatives fail to manage the property for
the intended purpose or in the best interest of the minor.

To overcome these shortcomings, this paper proposes the consideration and application of the
trust mechanism, especially testamentary trusts, as an alternative solution. A trust allows a testator
to establish an independent, transparent, and clearly structured asset management mechanism
administered by a third party for the benefit of the minor beneficiary. When properly applied, this
legal device can minimize risks arising from the abuse of representative powers, ensure the faithful
execution of the testator's intent, and provide comprehensive and sustainable protection for the
property rights of minors.
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